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GUNNISON BASIN SAGE-GROUSE STRATEGIC COMMITTEE

REGULAR MEETING AGENDA

February 20, 2013
PLACE: Gunnison County Commissioners’ Meeting Room

DATE:

1. 10:00am
2. 10:05
3. 10:10
4, 10:15
5. 10:20
6. 10:30
7. 12:00
8. 12:30
9. 1:55
10. 2:00pm

Call Regular Meeting to Order; Determination of Quorum;
Verify Public Notice of Meeting

Agenda Approval
Approval of January 23, 2013 Meeting Minutes
Approval of February 5, 2013 Meeting Minutes
Committee Member Comments/Reports
Review/discussion; Gunnison County Staff Proposed
Comment Outlines
1) Proposed Rule, Endangered Status for the Gunnison
Sage-grouse
2) Proposed Rule, Critical Habitat Designation for the
Gunnison Sage-grouse
Lunch
Proposed Rules: Prioritized Action Items

Future Meetings

Adjourn

NOTE: This agenda is subject to change, including the addition of items up to 24 hours in advance or the deletion of items
at any time. All times are approximate. Regular Meetings, Public Hearings, and Special Meetings are recorded and
ACTION MAY TAKEN ON ANY ITEM. Work Sessions are not recorded and formal action cannot be taken. Two or more
Gunnison County Commissioners may attend this meeting. For further information, contact the County Administration at
641-0248. If special accommodations are necessary per ADA, contact 641-0248 or TTY 641-3061 prior to the meeting.






GUNNISON BASIN SAGE-GROUSE STRATEGIC COMMITTEE
REGULAR MEETING MINUTES
January 23, 2013

The January 23, 2013 Gunnison Basin Sage-grouse Strategic Committee meeting was held in
the Commissioners’ Meeting Room in the Courthouse at 200 E. Virginia, Gunnison CO 81230.

Committee Members Present:

Voting:

Ken Stahlnecker, Chairperson, National Park Service (NPS)

Sue Navy, High Country Citizens’ Alliance (HCCA)

Peter Caloger, Public At-Large

Phil Chamberland, Gunnison County Board of County Commissioners (BOCC)
John Murphy, United States Forest Service (USFS)

Greg Peterson, Gunnison County Stockgrowers’ Association (GCSA)

David Wiens, At-large Recreation Community

Chris Bove, Natural Resources Conservation Service (NRCS)

Brian St. George, Bureau of Land Management (BLM)

Patty Gelatt, US Fish and Wildlife Service (USFWS)

J Wenum, Vice-Chairperson, Colorado Division of Parks and Wildlife (CPW)
Eric Ferchau, At Large, Development Community

Non-voting:

Connie Rudd, National Park Service Alternate

Allen Roper, Gunnison County Stockgrowers’ Association (GCSA) Alternate

Lee Spann, Public At-Large Alternate

Charlie Sharp — US Fish and Wildlife Service (USFWS) Alternate

Matt Vasquez, United States Forest Service (USFS) Alternate

Kathy Griffin, Colorado Division of Parks and Wildlife (CPW) Alternate

Jonathan Houck, Gunnison County Board of County Commissioners (BOCC) Alternate

Staff Members Present:
Jim Cochran, Gunnison County Wildlife Conservation Coordinator
Bobbie Lucero, Administrative Assistant 111

Others present as listed in text.

CALL TO ORDER: Chairperson Stahlnecker called the January 23, 2013 meeting of the
Gunnison Basin Sage-grouse Strategic Committee to order at 11:00 am.

DETERMINATION OF QUORUM: Stahlnecker confirmed that a quorum was present.

PUBLIC NOTICE CONFIRMED: Stahlnecker verified that proper legal public notice had
occurred.

AGENDA APPROVAL: No modifications to the agenda were requested. The agenda was
approved as circulated.
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APPROVAL OF DECEMBER 19, 2012 MEETING MINUTES: Moved by Navy to accept the
December 19, 2012 meeting minutes, seconded by Chamberland. Motion carried.

IN THE AUDIENCE:

Brenda Felmlee, Field Representative, Congressman Scott Tipton's Office
David Baumgarten, Gunnison County Attorney
Mike Pelletier, Gunnison County GIS

Steve Westbay, City of Gunnison

Samantha Staley, BLM

Nathan Seward, CPW

John Scott

Al Pfister

Howard & Margaret Funk

Pat Youmans

Theresa Childers

Lance Kreuger

Polly Oberosler

Bill Trampe

Ken Spann

COMMITTEE MEMBER COMMENTS/REPORTS:

BLM; SCOPING LETTER: St. George informed the Committee about a letter that has
been distributed by BLM regarding livestock trailing permits and routes. The letter was
distributed to the Committee on 1/22/2013.

BLM CCA: Staley informed the Committee that she had signed copies of the CCA.
Staley provided 6 copies of the signed agreement for Committee members that wanted
a copy. The Committee discussed the USFWS conference process. BLM and the USFWS
are “informally” conferencing at this time. BLM has received the first round of comments
from the USFWS, and will receive the second round of comments by the end of January.
Once the second round of comments is received BLM will incorporate those comments
into the CCA. BLM is ready to move from the informal conference to a formal
conference. There is anticipation that the USFWS will sign the document. Gelatt
commented that completing the CCA process in the 9 month period before the final rule
is one of USFWS'’s priorities.

PAT'S SCREEN PRINTING; SAGE-GROUSE T-SHIRTS: Cochran informed the
Committee that Pat's Screen Printing sent a check in the amount of $117 from sage-
grouse t-shirts that had been sold in 2012. This money will be deposited into the I&E
Fund. Cochran informed the Committee that a credit card fee had been applied to the t-
shirts purchased by credit card and the remaining inventory consists of 8 shirts.

FEATHER COLLECTION FOR DNA ANALYSIS: Cochran informed the Committee
that he spoke with Sara Oyler-McCance, USGS they would like to increase feather
collection activities. Cochran handed out a document to the Committee to review.
Cochran explained that this is to continue feather collection for DNA Analysis, and will
require CPW approval. Seward informed the Committee that they collected feathers last
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year but did not have a large sample size. The Committee reviewed the document
Cochran provided and decided to place this on a future agenda to discuss.

GUNNISON SAGE-GROUSE FESTIVAL: Cochran informed the Committee that the City of
Gunnison has allowed Events Planner John Messner to help organize the Festival. Wiens
informed the Committee that the Festival has helped to educate the public on the conservation
of the sage-grouse. Wiens informed the Committee that Gunnison Trails has money in their
account for the Festival. St. George informed the Committee that they would like to replenish
their supply of sage-grouse “stop” (informational) signs. Cochran informed the Committee that
the newspaper insert will be modified into a document that is not dated and can be handed out
throughout the year. The Committee discussed engaging more Western State Colorado
University (WSCU) students, presentations on private lands and the CCA. The Festival is
scheduled for 4/13/2013.

CONSERVATION EASEMENTS: Cochran informed the Committee that NRCS recently
circulated a press release regarding $10 million in their Farm & Ranch Land Protection Program
(FRPP) for grouse easements in Colorado. He discussed with the Committee that by using the
Habitat Prioritization Tool (HPT) to identify high priority habitat lands containing high priority
sage-grouse habitat, we would then need to attempt to establish some sort of funding stream
for conservation easements with interested property owners. The two primary easement
funding sources are NRCS and CPW. Committee needs to work with the organizations to create
a funding source for land owners with high priority habitat. Gunnison Ranchland Legacy has had
a long waiting list since it was formed, and that waiting list is still accurate. The Committee
discussed the possibility of re-prioritizing that list based upon sage-grouse habitat. Gunnison
County has updated their easement mapping layer in GIS with the help of Gunnison Ranchland
Legacy.

Cochran informed the Committee that there are 54,273 acres of conservation easements in
proposed critical habitat, 38,968 acres in mapped occupied habitat and 23,467 acres that
contain a portion of priority habitat on the property with a HPT score of 15 or greater, based
upon the latest updates. The update process is continuing, so additional acreage is likely to be
added. The HPT only covers occupied habitat. Cochran informed that landowners are
interested, and he opined that the HPT can help prioritize the waiting list that is in high priority
habitat.

The Committee discussed that CPW does not have an open enrollment or sage-grouse specific
prioritization system. There is an application cycle due the end of June. Applications go through
7-8 month ranking process. NRCS and CPW have 2 separate lists and processes for
conservation easements.

Bove commented that it is unrealistic to get this completed in the next few months. Wenum
mentioned that it takes a minimum of a 1 ¥2 years to get this process finalized because federal
dollars need to be tied to the private land owner. Wenum commented that the match
component helps applications score higher.

Gelatt informed the Committee that the USFWS will recognize projects that are in the process
and moving forward. Wenum mentioned that the Greater Sage-grouse is also a high profile
species. The Committee discussed the possibility of NRCS & CPW partnering on CE’s in some
manner. Bove commented that they could, but it is not simple. Some would like to have a
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CCAA/CI while others may not need one; a CCAA/CI agreement is for 20 years., Most
conservation easements are in perpetuity. The CE’s and ClI's are similar but are also distinct.

The Committee discussed that if it is the right thing to do, whether it took 6 months to 2 years,
we should do it regardless of what the Committee’s other high priorities are at the moment. The
committee discussed how to prioritize their workload in the next few months.

There was discussion on being sensitive to landowner’s privacy while using the HPT. Some
landowners may not want to participate if they feel they are being targeted by having priority
habitat. Gelatt commented that the CCAA is an important conservation tool. She recommended
the Committee keep on focusing on continuing conservation easements.

Peterson will meet with the Gunnison Ranchland Legacy Board, and inquire if they would like to
move forward. Moved by St. George and seconded by Bove, to table this action item until after
the USFWS meeting this afternoon. Motion passed unanimously.

John Scott mentioned a possible funding source - the installation of Blue Mesa dam and
possible mitigation funding for sage-grouse from the Bureau of Reclamation. Pfister commented
that conservation easements are not the only tool that can help.

PROPOSED RULES: USFWS Colorado Field Office Supervisor Susan Linner and Deputy
Assistant Regional Director Nicole Alt were present for the meeting. Linner informed the
Committee that the comment period ends on 3/12/13. The comments can be submitted to
regulations.gov. The USFWS informed the Committee that they are looking for comments on
scientific information, not opinions on whether you think the bird should be listed or not.

Gelatt handed out a document to the Committee members on a listing action in New
Mexico/Texas. The Committee reviewed the New Mexico Dunes Sage-brush Lizard case that
recently occurred. Gelatt compared and contrasted the situation and actions with the lizard and
the sage-grouse. Private landowners negotiated Cl's under an umbrella CCAA, and oll
companies paid $2/acre into a conservation fund because the biggest threat to the species was
well pads that were being installed near the dune complexes. Measures were employed to
reduce or eliminate threats to the lizard and the proposed rule was withdrawn.

The Committee inquired about clear, defined differences between the Dunes Lizard and the
Gunnison Sage-grouse, when the situations seem very similar. The USFWS did not provide a
clear answer on what the differences are. The Committee inquired that the lizard not being
listed as endangered seems to be the result of having had a lot of acres covered under Cl’s,
under CCAA’s. The Gunnison CCAA was acknowledged in the proposed rule but seemed to be
dismissed because it is voluntary and the CI's are revocable contracts. Linner explained that the
CCAA is not regulatory in Gunnison, which doesn't mean that Cl's are not providing
conservation benefits.

Linner pointed out that the USFWS is looking at the entire range-wide status of the species, not
just the population in the Gunnison Basin. She informed that the satellite populations cannot be
listed separately because they do not meet the criteria to be a Distinct Population Segment
(DPS), because the populations are very small, and they cannot be listed separately. Alt asked if
the proposed rule analyzed the DPS option. Linner noted that the rule has a short section on
DPS. Sharp stated that it had been considered, but that analysis was not included in the
proposed rule. St. George voiced concern that all available conservation opportunities have
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been and are being acted upon in the Gunnison Basin. He asked what else can be done? The
Committee argued how the satellite populations are not large enough to support the species on
their own, but they are the principle driver of the endangered proposed listing. Linner replied
that the Gunnison Basin population is healthy, but the satellite populations are not. They fear
they may be setting themselves up for failure if they only list the satellite populations and they
cannot recover. The USFWS would like to look at the species as a whole. Linner discussed the
possibility, if all populations of the species are listed, that there is opportunity for different
levels of regulation in the Gunnison Basin.

Ken Spann inquired to the USFWS on how the public makes an informed comment when they
do not know if the NEPA process will be undertaken, or where the EA is in terms of the critical
habitat designation, or the fact that the effect of a Cl under the CCAA is unclear. Spann also
inquired on how to make an informed comment when they are unsure what the process is and
when the USFWS is going to approve the CCA. The USFWS responded that they are performing
an Economic Analysis on critical habitat, which will result in a different comment period
specifically on the EA. The USFWS replied that anyone can make comments on any aspect of
the listing during public comment periods. The USFWS does not perform a NEPA analysis on
listings. They will do a NEPA analysis on the critical habitat proposal.

The USFWS will hire an economic consultant for the required economic analysis for the
proposed critical habitat. Based on the threats the USFWS identified, the economic consultant
will contact affected groups. The economic consultant will perform interviews with affected
groups and will go through their process.

Gunnison County Attorney David Baumgarten inquired what the peer review process is and how
the County may participate. Gelatt explained that USFWS selects scientific experts on Gunnison
Sage-grouse. Scientists will be selected based on input received from CPW & Utah Division of
Wildlife. Their goal is to have 3 scientists peer review the proposed listing rule & proposed
critical habitat rule.

Al Pfister reminded the Committee that there are 2 separate decisions being made, so make
comments on both the listing decision and the critical habitat decision, then the comments will
be reviewed appropriately.

Gelatt recommended starting with a Gunnison Basin Habitat Conservation Plan (HCP), and then
expand into a HCP that incorporates the satellite populations. She informed the Committee that
the HCP is a USFWS process. The party requesting a permit hires a consultant and the
consultant produces the HCP. Linner informed the committee that they can request planning
grants through CPW. These are competitive grants from the State of Colorado.

The Committee discussed what would be included in the HCP that is not provided in the CCA.
Should the CCA have been reviewed through the USFWS PECE analysis? Linner commented that
the economic projections in the proposed rule were made about 3 years ago before the collapse
of the economy. She informed that they need to develop a more realistic footprint for the
Gunnison Basin.

The Committee inquired what requirements the USFWS is going to impose on private land
owners, and are there any activities that will result in take of the species, and loss of habitat?
The USFWS responded that traditional ranching activities have not been considered take of the
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species, yet subdivision of a ranch may be considered a problem that will have to be looked at.
The Committee opined that they have not been given enough credit for what they have already
done towards conservation of the grouse.

City of Gunnison City Planner Steve Westbay informed the USFWS that the Gunnison growth
pattern has been much different than the picture painted in the proposed rule. He suggested
that the USFWS look at the Comprehensive Plans and the policy components because they
identify boundaries of growth.

Baumgarten reminded the USFWS that in a meeting 2 years ago, there was worry that the
USFWS will be pushing the responsibility of regulatory taking onto local government.

Linner informed the Committee to review the proposed rule. Linner suggested that the
Committee “read it the way we intended it to be written. What we're saying is we don’'t believe
that the Gunnison Basin population is endangered.” The USFWS commented that the Gunnison
Basin has a more than healthy population of sage-grouse. The USFWS commented that
different types and specific types of habitat are what need to be conserved. The USFWS has the
following options after their review in making a final decision:

o0 List as endangered

o List as threatened

o Listing is not warranted

FUTURE MEETINGS:

Date Time Notes

January 22, 2013 5-7pm USFWS Public Meeting

January 23, 2013 8:30 USFWS meeting with Gunnison County Staff
February 20, 2013  10-2 Regular Meeting

March 20, 2013 10-2 Regular Meeting

ADJOURN: MOVED by Stahlnecker to adjourn the meeting. Motion carried unanimously.
The January 23, 2013 meeting of the Gunnison Basin Sage-grouse Strategic Committee
adjourned at 2:17 pm.

CERTIFICATION OF APPROVAL:

Ken Stahlnecker, Chairperson

Greg Peterson, Secretary
Minutes Prepared By:
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Bobbie Lucero, Administrative Assistant 111
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		GUNNISON BASIN SAGE-GROUSE STRATEGIC COMMITTEE

		REGULAR MEETING MINUTES

		January 23, 2013

		Jim Cochran, Gunnison County Wildlife Conservation Coordinator

		Others present as listed in text.

		CALL TO ORDER:  Chairperson Stahlnecker called the January 23, 2013 meeting of the Gunnison Basin Sage-grouse Strategic Committee to order at 11:00 am.

		CERTIFICATION OF APPROVAL:

		Ken Stahlnecker, Chairperson

		Greg Peterson, Secretary




GUNNISON BASIN SAGE-GROUSE STRATEGIC COMMITTEE
REGULAR MEETING MINUTES
February 05, 2013

The February 05, 2013 Gunnison Basin Sage-grouse Strategic Committee meeting was held in the
Commissioners’ Meeting Room in the Courthouse at 200 E. Virginia, Gunnison CO 81230.

Committee Members Present:

Voting:

Ken Stahlnecker, Chairperson, National Park Service (NPS)

J Wenum, Vice-Chairperson, Colorado Division of Parks and Wildlife (CPW)
Chris Bove, Natural Resources Conservation Service (NRCS)

Sue Navy, High Country Citizens’ Alliance (HCCA)

Greg Peterson, Gunnison County Stockgrowers’ Association (GCSA)

Phil Chamberland, Gunnison County Board of County Commissioners (BOCC)
Brian St. George, Bureau of Land Management (BLM)

John Murphy, United States Forest Service (USFS)

Patty Gelatt, US Fish and Wildlife Service (USFWS), By conference call
Peter Caloger, Public At-Large

Eric Ferchau, At Large, Development Community

David Wiens, At-large Recreation Community

Non-voting:

Allen Roper, Gunnison County Stockgrowers’ Association (GCSA) Alternate

Jonathan Houck, Gunnison County Board of County Commissioners (BOCC) Alternate
Matt Vasquez, United States Forest Service (USFS) Alternate

Lee Spann, Public At-Large Alternate

Polly Oberosler, At-large Recreation Community Alternate

Staff Members Present:
Jim Cochran, Gunnison County Wildlife Conservation Coordinator
Bobbie Lucero, Administrative Assistant 111

Others present as listed in text.

CALL TO ORDER: Chairperson Stahlnecker called the February 5, 2013 meeting of the Gunnison Basin Sage-
grouse Strategic Committee to order at 1:03 pm.

DETERMINATION OF QUORUM: Stahlnecker confirmed that a quorum was present.
PUBLIC NOTICE CONFIRMED: Stahlnecker verified that proper legal public notice had occurred.

AGENDA APPROVAL: No modifications to the agenda were requested. The agenda was approved as
circulated.

IN THE AUDIENCE:
e John Scott
Joanne Williams, Gunnison County Community Development Department Director
Steve Westbay, City of Gunnison Planner
Mike Pelletier, Gunnison County GIS
Doug Washburn, President, Gunnison County Stockgrowers’ Association
Laura Anderson, Gunnison County Times
Jenny Nehring, Saguache County (conference call)
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GUNNISON SAGE-GROUSE PROPOSED LISTING; ACTION ITEMS: The Committee discussed what they
need to focus on in the next few months during the USFWS proposed listing. Cochran handed out a document
regarding land area calculations using the Habitat Prioritization Tool (HPT). Chamberland informed the
Committee on the meeting on 1/24/2013 between County staff and USFWS was initially what will be involved
in a Habitat Conservation Plan if the bird is listed. The Committee discussed that the current purpose of the
Committee is to preclude the listing of the Gunnison Sage-grouse, with the second option being to preclude the
need to list the grouse as “endangered” if the final decision is to list.

TIMELINE:
e 3/12/13: First comment period closes — both proposed rules.
e April (tbd): Economic analysis (EA) will come out.
e June (tbd): 60 day comment period on Critical Habitat EA and economic analysis.
e 9/30/13: Listing Decision.

OUTLINE FOR TODAY’S MEETING:
1. Recap of recent public meetings
2. Comment strategy
3. County HCP
4. Action Items

The Committee had a discussion regarding local governments surrounding Gunnison. Cochran informed the
Committee that San Juan County Utah contacted him and would like to discuss Gunnison County’s sage-grouse
program and approach to land use specific to sage-grouse. Cochran will meet with the Saguache County BoCC
and Planning Commission on February 12, 2013 and the Delta County BoCC soon. He has not had direct
communication with Montrose County.

The Committee discussed that they sent a letter to local governments in surrounding populations earlier last
year and they did not respond to that letter until now. The Committee had a discussion on what to do
regarding other counties that are not contributing. The Committee discussed that the USFWS commented, at
the January 23, 2013 Strategic Committee meeting that the Gunnison Basin population is doing fine. Gelatt
commented that the population is stable but the land use regulations in place are not adequate protection for
future fragmentation and loss of habitat. Gunnison is ahead of the other satellite populations in this area.

1) RECAP OF RECENT PUBLIC MEETINGS: The Committee members commented on what they “took”
from the last Strategic Committee meeting.

BLM; ST. GEORGE: St. George commented that the meeting with USFWS was very informational.
What he took home was the importance of the satellite populations. What the Gunnison Basin is
struggling with is protection, recovery and down-listing.

PUBLIC; SPANN: Spann commented that he noticed there was great attendance at both meetings
on 1/23/2013. He opined that the high attendance was a good indication that the public wants to
become educated about the sage-grouse listing. He commented that questions were not answered,
and the public meeting was not very informative. Spann commented that the implication was that
CPW was there to answer questions, but that was not the case. Wenum commented that CPW was
invited to have a table and formally represent CPW at the meeting, which CPW declined. Wenum
stated CPW was there to learn, listen and if appropriate answer questions.

USFS; MURPHY: Murphy commented that the USFWS needs to be open and transparent to the
public. Murphy opined that the message from the USFWS was the issues with public lands and not
private lands. He opined that the USFWS was portraying two different messages.

DEVELOPMENT COMMUNITY; FERCHAU: Ferchau informed the Committee that take — taking
also means the taking of habitat, not just take of the bird.
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CITY OF GUNNISON; STEVE WESTBAY: Westbay opined that the three top points he noticed
from the meetings were:
1) Policy Evaluation for Conservation Effect (PECE); County LUR will be assessed by USFWS, and
the analysis may not be completed by the time the listing is complete.
2) Lack of funding for Habitat Conservation Plan (HCP).
3) Satellite populations and lack of analysis of Distinct Populations Segment (DPS).

GUNNISON COUNTY BOCC; CHAMBERLAND: Chamberland informed the Committee that the
USFWS had the assumption that the LUR is inadequate, because they assumed that Gunnison County
does not regulate 35 acre parcels, which is incorrect. Chamberland informed the Committee that he
qguestioned why the CCA has not been signed by the USFWS; the answer he received was that they
did not receive one that they could sign. St. George commented that his assumption is that they would
not sign because it was not in the conferencing process. Gelatt stated that it would be a conflict of
interest because the BLM is asking the USFWS to conference on the CCA, so they provided comments
on the BLM BA (Biological Assessment) for conferencing. Gelatt informed the Committee that Sharp is
meeting with BLM today to review the comments submitted. Gelatt confirmed that they are in the
informal conference period. Gelatt commented that the CCA approval process will be completed before
9/30/13.

POLICY EVALUATION FOR CONSERVATION EFFECT (PECE) ANALYSIS: Gelatt explained the
PECE Analysis process. It looks for assurance that the action will be effective, which is the hardest bar
to meet.

Gelatt stated that the largest threat in the Gunnison Basin is future fragmentation of habitat. She
identified the need to put together a package showing all of the protective measures in place or plan
to be in place to minimize threats recognized in the proposed rule. The Committee discussed that they
need to make a valid case that the Gunnison population is a DPS and that the voluntary measures and
land use regulations are strong enough to address the concern of future fragmentation. Gelatt
informed the Committee the biggest hurdle is showing that the Gunnison population is discrete, as
major geologic features that usually separate populations don’t exist.

Westbay pointed out, from the 1996 USFWS Notice of Policy, the 2 criteria to be a DPS are:
1. Demonstrate that the local population is isolated reproductively.
2. Have a legacy that is important to the survival of the bird.

SUMMARY; RECAP ON RECENT PUBLIC MEETINGS:

Good attendance

Connecting between habitats

Lack of Q & A

More info to educate and alleviate public concerns

Clarification of the impacts on private lands vs. private land role in listing decision.

PECE analysis may not be complete by the time the listing is completed — to include all

voluntary actions and effectiveness of actions.*

Lack of funding for HCP

e Satellite populations and lack of description. Distinct Populations Segment (DPS) - Discrete
based on geographic features *

e Significance of satellite pops

2) STRATEGY: (items identified with a * are those that were identified as important during the
discussion and noted so on the “board”) The Committee discussed that individual organizations will
be submitting their own comments in their specific areas of expertise/responsibility during the comment
period, so it is best to not duplicate comments. The Committee discussed the possibility of any existing
new information that they may be missing. If there is it needs to be captured and submitted before the
comment deadline on 3/12/13.
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SUMMARY; STRATEGY:

Organization, individual comments submitted*

Strategic Committee can influence County comments

Don’t duplicate*

Missing/flawed info in other populations

Read and understand and interpret the proposed rule — is the info correct?*
Missing key information or any new information*

3) COUNTY HABITAT CONSERVATION PLAN (HCP): Cochran informed the Committee about the
meeting between USFWS and Gunnison County staff regarding developing a Habitat Conservation Plan
(HCP). He informed that the County felt it was premature to discuss a HCP before the bird is listed,
because it is uncertain if the bird will be listed or not. Cochran explained that staff time would be better
spent trying to reduce the listing to threatened or not-warranted, instead of discussing how to create the
HCP. There was a discussion on public lands.

There was a discussion that the USFWS has the assumption that the Gunnison County Land Use Resolution
(LUR) is inadequate. The Committee discussed that the LUR applies to 35 acre parcels, just not to the
actual creation of the 35 acre (or larger) parcel. Chamberland explained that a lot of landowners had
subdivided their properties because they thought the right to subdivide was going to be changed to a
larger acreage by the State. That concern resulted in a lot of 35 acre parcels in Gunnison County.

Cochran informed the Committee that he has asked the Colorado Water Conservation Board to review the
proposed rule to see if the information attributed to them is correct.

The Candidate Conservation Agreement (CCA) identifies core recreation areas and minimizing
fragmentation in Tier | and Il habitat. The Committee discussed that they need to assemble this
information to make comments to the USFWS. The Committee discussed that they also need to comment
on how the CCA addresses public and private lands, and that recreation is one of the main growing
economic segments in Gunnison.

SUMMARY; COUNTY/USFWS HCP Discussion:
e Clarify 35 acre development potential*
e Improve population growth projections*
e Conservation Easements vs. approved subdivisions in relation to occupied habitat: twice the
amount of conservation easements were finalized than subdivisions were approved since
1999.

4) Action Items:
e  Public Hearings (formal)
e Conservation Easements
e Land Use Conversations w/other counties
o San Juan County , UT
0 Saguache
0 Other Counties in GUSG range
e Interpretation of information/data
PECE and DPS

Matrix of Factors:
e Conservation Easements (CPW and County)
CCAA misinterpretation (CPW)
BLM grazing and land health (Stockgrowers)
Grazing study results interpretation
PECE /DPS - recommend PECE analysis to USFWS (County and CPW)
Updated conservation easement data for all counties in range of GUSG
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e CCA process update and expand on how CCA is connected (BLM & Sam)
e Need for RMP and regulatory certainty
e Importance of voluntary measures such as ClI

The Committee discussed that one of the biggest dangers is the possibility of landowners dropping out of the
CCAA, if the listing puts the rancher out of business. There was a discussion regarding the elk herd numbers
and the recently approved CPW deer management plans. The Stockgrowers’ Association will address the elk
herd numbers in their comments to the USFWS. Wenum commented that they updated the deer management
plans (DAU plans) with new objectives for deer, starting this coming season. An elk management plan will be
developed in the next few years.

Peterson inquired to Gelatt on Section 9 of the Proposed Rule (pg 2537, left column, #3), regarding incidental
take caused by livestock grazing. Gelatt informed Peterson she would look into the details on this question.

Gelatt informed the Committee that if the conservation actions were constructed into a HCP, the ongoing
actions could be the basis of the HCP if the bird is listed, but there would be some “hoops” to get through
before it could be the official HCP. The Committee inquired if every project in the Gunnison Basin was going to
have to go through consultation if the bird was listed, before an HCP is developed. Gelatt replied yes, actions
that meet the definition of “take” will have to go through a permitting process.

The USFWS’ schedule for a Recovery Plan will be to start developing it after the listing decision. The Committee
encouraged everyone to keep open communication, and if any ideas come up, send them to Cochran.

WHITE BOARD: Please refer to Exhibit A.

FUTURE MEETINGS:

Date Time Notes
2/20/13 10-2 Regular Meeting
3/20/13 10-2 Regular Meeting

ADJOURN: MOVED by Stahinecker to adjourn the meeting. Motion carried unanimously. The February 05,
2013 meeting of the Gunnison Basin Sage-grouse Strategic Committee adjourned at 4:04 pm.

CERTIFICATION OF APPROVAL:

Ken Stahlnecker, Chairperson

Greg Peterson, Secretary
Minutes Prepared By:

Bobbie Lucero, Administrative Assistant 111

Gunnison Basin Sage-grouse Strategic Committee 5
Minutes of February 05, 2013
Approved ????










		GUNNISON BASIN SAGE-GROUSE STRATEGIC COMMITTEE

		REGULAR MEETING MINUTES

		February 05, 2013

		Jim Cochran, Gunnison County Wildlife Conservation Coordinator

		Others present as listed in text.

		CALL TO ORDER:  Chairperson Stahlnecker called the February 5, 2013 meeting of the Gunnison Basin Sage-grouse Strategic Committee to order at 1:03 pm.

		CERTIFICATION OF APPROVAL:

		Ken Stahlnecker, Chairperson

		Greg Peterson, Secretary




Jim Cochran

From: Staley, Samantha [sstaley@blm.gov]
Sent: Monday, February 11, 2013 5:56 PM
To: Jim Cochran

Subject: ) Re: CCA Phone Call

Hi Jim,

No problem. Sorry I didn't yet have a chance to write you back yet today — ditto!

From the front lines, here's my update:

We finished the last stage of informal conferencing last week with FWS (plain English: ironed out
remaining questions), and the biologists are finalizing the BA with those additions by Feb 15. Next
week, the BLM State Office will review for one week, through February 22. If we pass that review, we
begin conference Feb 25.

I'll check in by end of day Monday each week to let you know if we are staying on track with that
schedule.

Cheers,

Sam

Samantha Staley
Resource Advisor

BLM Southwest District
(970) 240-5376

"I refuse to accept the idea that the "isness" of man's present nature makes him morally incapable of reaching
up for the "oughtness” that forever confronts him." ~ MLK

On Mon, Feb 11, 2013 at 4:50 PM, Jim Cochran <JCochran@gunnisoncounty.org> wrote:

Sam, I did get your message this morning. Sorry I didn‘t have a chance to call you back. The
proposed rules have me totally engaged, to put it politely.

Please keep me apprised of the status of the CCA conference process (and anything else that comes
up), even if it is a simple “no new news” statement.

Thanks





Gim (Cockran
Gunnison County
Wildlife Conservation Coordinator

970-641-7604

jcochran@gunnisoncounty.org






Gunnison
County OFFICE OF THE GUWNISON COUNTY ATTORNEY

COLORADO Art Trezise, Deputy County Attorney

MEMORANDUM
ATTORNEY-CLIENT PRIVILEDGED INFORMATION

TO: Board of County Commissioners
Gunnison County Planning Commission
Environmental Health Board
Board of Adjustments
Board of Appeals
Gunnison Basin Sage-grouse Strategic Committee
Extension Advisory Committee
Trails Commission
Gunnison Valley Land Preservation Board
Gunnison Watershed Weed Commission
Historical Preservation Commission
Housing Administrative Board
Cemetery Board

cc: Matthew Birnie, County Manager

FROM: David Baumgarten, County Attorney
Art Trezise, Deputy County Attorney

RE: Colorado Sunshine Law

DATE: February 7, 2013

We'd like to use the occasion of a new year to re-brief Gunnison County Boards and
Commissions on practices that will foster good governance discipline, will well serve our
constituents, and will keep us out of legal jeopardy. We are available to meet to discuss any of
these issues at your convenience. Please remember that Colorado law is explicit in the following
statements:

1. C.R.S. 24-6-402(2)(b) states that “All meetings of a quorum or three or more members
of any local public body, whichever is fewer, at which any public business is discussed or at
which any formal action may be taken are declared to be public meetings open to the public at
all times.” (Emphasis added.)

2. C.R.S. 24-6-402(2)(c.)states that “Any meeting at which the adoption of any proposed
policy, position, resolution, rule, regulation, or formal action occurs or at which a majority or

200 E. Virginia Avenue « Suite 262 + Gunnison, CO 81230
Office (970) 641-5300 « Fax (970) 641-7696





quorum of the body is in attendance, or is expected to be in attendance, shall be held only after
full and timely notice to the public. In addition to any other means of full and timely notice, a
local public body shall be deemed to have given full and timely notice if the notice of the
meeting is posted in a designated public place.... No less than twenty four hours prior to the
holding of the meeting.” (Emphasis added.)

3. C.R.S. 24-6-402(2)(d)(lN) states: “If elected officials use electronic mail to discuss...
public business among themselves, the electronic mail shall be subject to the requirements of
this section.” | suggest that appointed members of boards and commissions strictly follow the
same discipline.

4, C.RS. 24-6-402(4) states that the members of a local public body, upon the
announcement by the local public body to the public of the topic for discussion in the executive
session, and upon the affirmative vote of two-thirds of the quorum present, may hold an
executive session only at a regular or special meeting; no adoption of any formal action shall
occur at any executive session.

5. C.R.S. 24-6-402(4)(f)(t) authorizes a local public body to conduct an executive session on
“(p)ersonnel matters except if the employee who is the subject of the session has requested an
open meetings.”

6. C.R.S. 24-6-402(8) states that no action of a local public body shall be valid unless taken
or made at a meeting that meets the law’s requirements.

7. C.R.S. 24-6-402(9) authorizes the County or District courts to enforce this law on behalf
of any citizen, and, if the court finds a violation of this law, to award costs and attorney’s fees.

A fair reading of the law demonstrates that it is the explicit policy of the state that meetings of
boards and commissions be given public notice; that public notice can be easily accomplished;
and that a personnel matter can be discussed in an executive session except if the employee
who is the subject of the session has requested an open meeting.

Because the law can be complied with readily and with ease, and because noncompliance raises
an unnecessary issue and places an ultimate decision in jeopardy, | urge you to provide public
notice.

An attorney is available to meet with your respective Board or Commission to discuss further.
Please contact our office should you need anything further.
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Gunnison
County OFFICE OF THE GUNNISON COUNTY ATTORNEY

COLORADO . David Baumgarten, County Attorney
Art Trezise, Deputy County Attorney

MEMORANDUM
ATTORNEY-CLIENT PRIVILEDGED INFORMATION

TO: Board of County Commissioners
Gunnison County Planning Commission
Environmental Health Board
Board of Adjustments
Board of Appeals
Gunnison Basin Sage-grouse Strategic Committee
Extension Advisory Committee
Trails Commission
Gunnison Valley Land Preservation Board
Gunnison Watershed Weed Commission
Historical Preservation Commission
Housing Administrative Board
Cemetery Board

cc: Matthew Birnie, County Manager

FROM: David Baumgarten, County Attorney
Art Trezise, Deputy County Attorney

DATE: February 7, 2013

RE: Ex Parte Communications In Quasi-Judicial Proceedings

We'd like to use the occasion of a new year to re-brief Gunnison County Boards and Commissions on
practices that will foster good governance discipline, will well serve our constituents, and will keep us
out of legal jeopardy. We are available to meet to discuss any of these issues at your convenience. This
memo will focus on issues that may arise regarding communications that individual County
Commissioners may have with parties to, or members of the public interested in, quasi-judicial
proceedings (as opposed to "quasi-legislative”" proceedings) before Gunnison County (either Planning
Commission or the Board of County Commissioners).

A "quasi-legislative” proceeding is prospective in nature, is of general application, and requires balancing
of questions of judgment and discretion; generally it is policy-making. A "quasi-judicial" proceeding
decides rights and liabilities based on past or present facts; a quasi-judicial proceeding is one in which
the Planning Commission or Board investigates facts, weighs evidence and draws conclusions as a basis
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for official acts. It is the application of policy, guidelines and regulations to a fact-specific situation. E.g.,
a Planning Commission or Board determination on a Land Use Resolution permit applications is "quasi-
judicial." It is useful to recognize that a Planning Commissioner or County Commissioner in quasi-judicial
proceeding is acting as the equivalent of a judge. An ex parte communication is one that occurs outside
of the normal hearing process; e.g., with an applicant off the record.

Since County Commissioners are public officials who act in both "quasi-legislative”" and "quasi-judicial"
proceedings, and may be accustomed by philosophy and choice to constant and open interaction with
members of the public, and since the members of the public may not know or appreciate the different
obligations and constraints a County Commissioner has in the different types of proceedings, it is not
surprising that both Commissioners and those who lobby them for support may have discomfort
recognizing the perils of such ex parte contacts and difficulty avoiding ex parte contacts when the issue
at hand involves a quasi-judicial rather than quasi-legislative matter.

Nonetheless, ex parte contacts in quasi-judicial proceedings do have perils; they may cause damage to
the applicant, to the public and to the integrity of the process. Courts give guidance to judges and to
one acting as the equivalent of a judge. The United States Supreme Court has stated that "the tribunals
of the country shall not only be impartial in the controversies submitted to them but shall give
assurance that they are impartial . . .". Berger v. United States, 255 U.S. 22, 35-36 (1921). Basic to our
system of justice is the precept that a judge must be free of all taint of bias and partiality. A judge". ..
must meticulously avoid any appearance of partiality, not merely to secure the confidence of the
litigants immediately involved, but to retain public respect and secure willing and ready obedience to
their judgments". People v. Hrapski, 718 P.2d 1050 (Colo. 1986). A trial judge must "conduct himself at
all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary".
A.B.A. Standards, The Function of the Trial Judge 1.5. Code of Judicial Conduct, Canon 2, provides that a
judge should avoid the appearance of impropriety in all activities. Code of Judicial Conduct Canon
3(A)(4) provides in pertinent part: "A judge should accord to every person who is legally interested in a
proceeding, or his lawyer, full right to be heard according to law, and, except as authorized by law,
neither initiate nor consider ex parte or other communications concerning a pending or impending
proceeding . ..".

May I suggest five rules of thumb regarding ex parte communications in quasi-judicial proceedings.

The first rule of thumb is to not initiate them and to avoid them when others initiate them; do this
politely but firmly. Encourage participation in the normal hearing process, through an in person
appearance on the record, or if an in person appearance is not convenient, by letter to the Planning
Commission or Board that can be entered into the hearing record.

The second rule of thumb is to limit conversations outside of the hearing process to policy rather than
facts of the particular matter before the Planning Commission or Board. A decision maker's public
stance on a policy issue related to an application or the dispute normally will not disqualify the decision
maker, endanger the process or deprive the applicant or the public of a fair decision. What might
demonstrate bias would be to engage in an ex parte discussion about facts of a particular matter or to
make an ex parte statement indicating that the decision maker has made up his mind about the facts of
a particular case before the evidence has been officially presented.






The third rule of thumb is to remember and indicate in any conversation outside of the hearing process
that the County is allowed discretion to regulate but not to make arbitrary decisions. It is important that
all decisions and disputes must be made within the constraints of both established process and policy
guidelines; e.g., "if an application fulfills County requirements, it will be granted; if it does not, it will be
denied." Avoid blanket statements of "always" and "never."

The fourth rule of thumb is that if an ex parte communication does take place during the pendency of a
quasi-judicial proceeding, the commissioner should place on the record of the proceeding the
circumstances and substance of the communication. This will give notice to all participants and the
public and will afford them the opportunity to respond.

The fifth rule of thumb to follow is to remember that these rules of thumb apply even before an
application or dispute is officially before the Planning Commission or Board.

An attorney is available to meet with your respective Board or Commission to discuss further. Please
contact our office should you need anything further.










Gunnison
County OFFICE OF THE GUNNISON COUNTY ATTORNEY

COLORADO David Baumgarten, County Attorney
Art Trezise, Deputy County Attorney

MEMORANDUM
ATTORNEY-CLIENT PRIVILEDGED INFORMATION

TO: Board of County Commissioners
Gunnison County Planning Commission
Environmental Health Board
Board of Adjustments
Board of Appeals
Gunnison Basin Sage-grouse Strategic Committee
Extension Advisory Committee
Trails Commission
Gunnison Valley Land Preservation Board
Gunnison Watershed Weed Commission
Historical Preservation Commission
Housing Administrative Board
Cemetery Board

cc: Matthew Birnie, County Manager

FROM: David Baumgarten, County Attorney
Art Trezise, Deputy County Attorney

DATE: February 7, 2013

RE: Reducing Risks of Personal Liability

We'd like to use the occasion of a new year to re-brief Gunnison County Boards and Commissions on
practices that will foster good governance discipline, will well serve our constituents, and will keep us
out of legal jeopardy. We are available to meet to discuss any of these issues at your convenience. All
three sources of protection from personal liability - statute (Colorado Governmental Immunity Act),
common law, and insurance - have limits, self-protection is advisable. The following are suggestions for
self-protection:
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1. Know the limits of your authority and act within those limits. The protections provided
by the Act, common law, and insurance policies generally extend to an act or omission occurring in the
performance of your official duties and within the scope of your office or employment. Consequently,
knowing the limits of your authority and acting within those limits is important in reducing the risk of
personal liability. Planning Commissioners have duty and authority regarding County planning functions,
those applications before it pursuant to L.U.C. and special Development Regulations. Obtain legal
advice prior to acting where a question exists and a claim is possible.

2. Avoid any conflict of interest. See: C.R.S. 24-18-101 et seq. attached. See: Guidelines
attached. Avoid any conflict of interest and the appearance of a conflict and do not act from personal
motivation; otherwise, your conduct may be outside the scope of your official or public duties. As a
practical matter, the likelihood of suit can increase if personal motivations appear to be involved,
emotions may rise, making resolution of the suit more difficult, and judges and juries are less likely to be
sympathetic to your position.

Understand the rules applicable to your actions and decisions, follow the rules, apply the rules even-
handedly and don't play favorites; change the rules if they don't work.

3. Avoid willful, wanton and malicious conduct. "Willful" is defined as "voluntary and
intentional;" "wanton" is defined as "reckless, headless, malicious . . . reckless disregard of rights of
another." The Act's protections do not extend to such conduct, most common law immunities will not
be available, and insurance policies often exclude such conduct from coverage. Punitive damages are
more likely if such conduct is found to exist.

4, Establish and follow where required, understandable, practical, and legally sufficient
procedures which meet due process requirements. See: Land Use Resolution, Guidelines. Due process
violations often provide a basis for federal civil rights act claims, particularly with respect to land use,
licensing and permitting decisions. Typical claims often allege inadequate or improper notice, lack of a
hearing, inadequate hearing procedures, improper timing of the hearing, biased decision-makers, failure
to follow required procedures, consideration of improper evidence and so forth. The risk of liability can
be reduced if procedures, to be followed whenever due process requirements must be met, are created
and periodically reviewed for legal sufficiency. Then, follow them.

5. Be wary of involvement in personnel decisions. Increasingly, personnel decisions form
the basis for lawsuits against government officials. The law in this area is developing and awards
encourage the filing of suits. Every employee termination or substantial disciplinary action should be
viewed as a potential liability event. Moreover, personnel decisions are often fraught with emotion and
the risk of suit is thereby increased.

6. Keep good records of what you do and why you do it. Being right is good; being able to
prove you're right is even better. The increasing volume of paperwork becomes frustrating at times, but
it is vital that accurate records of your official activities be kept, that proper and lawful reasons are
expressed for the actions you take, and that those reasons are recorded in some fashion.

While staff maintain records of formal meetings of the commission, it is wise to keep your own personal
records and calendar of those significant events, if any, which occur outside recorded meetings.
Lawsuits can take months or years to bring and years to conclude. Determining what happened in





preceding years may be important to successfully resolving the lawsuit. Memories fade, but documents
often remain available.

Be aware of tape recorders, and be guided by the assumption that what you say and write in or out of a
meeting will become public knowledge and evidence in a lawsuit.

7. As County officials, focus your efforts on legislative and significant quasi-judicial
decisions-making. Common law immunities do not protect elected officials in every action they take;
instead, the immunities protect governmental operations of a legislative, judicial, executive or
administrative nature. Legislature and judicial actions are afforded greater protection by the courts
than are administrative actions. Thus, while limiting the involvement of elected officials in
administrative matters is sometimes suggested as a good management practice, it also is a good method
of reducing their risk of personal liability. (E.g. you are not consultants, insurers, guarantors.)

An attorney is available to meet with your respective Board or Commission to discuss further. Please
contact our office should you need anything further.











Gunnison Basin Sage-grouse Strategic Committee
February 5, 2013
“White Board” Summary

Matrix of Factors:

Conservation Easement s (CPW, County)

CCAA Misinterpretation (CPW)

BLM grazing and land health (Stockgrowers)

Grazing study results interpretation

PECE & DPS (recommend PECE analysis to FWS — County, CPW)

Updated CE information for all counties

CCA process update and how CCA is connected (BLM:Sam)
Need for RMP and regulatory certainty

Importance of voluntary measures such as Cl’s

Priority Items (*)
PECE analysis (not completed, to included voluntary measures and ??

Distinct Population Segment

Individuals comment

Don’t duplicate comments

Missing any new information?

Is existing information interpreted correctly?

Clarify 35 acre statute and regulations
and development potential

Improve population growth projections
Conservation easement growth vs approved subdivisions in occupied habitat

Action Items
Formal public meeting

Land use conversations:
Saguache
San Juan County Utah??












THURSDAY, FEBRUARY 14, 2013

INSIDE

FRIDAY'S
T UNNISON COUNTRY  _sruoenr
PROCESS
» A4
ﬁm_wﬂmw o Vi) .ﬂ e _0%.__.u_m.u_._m
mOA_u [ 1 THE qu\_—.m

VOL. 134 NO. 7

NEWS BRIEFS » A2

.UiSiS@ all the news we know about Hﬁ0$ move than 130 years

DRAWS A CROWD » B4

BUSINESS i+ A7

OPINION »» A10-A11

SPORTS » B7-B10

CROSSWORD »» C2

ONLINE »» GUNNISONTIMES.COM

Tuesday morning.

Times Statf Witer
hat seemed like an ordinary
welfare check in a nondescript
suburban neighborhood pro-
voked a lethal display of force

from City Manager Ken Coleman on

3 J..-‘..S-lw....-x..n—.‘:.-. . ¥ i
| City of Gunnison Public Works Director Tex Bradford goes through a training scenario using the Gunnison Police
Department’s Tl Use of Force Simulator on Tuesday in the council chambers.

Photo by Matt Smith

Video game helps local PD train for real life scenarios

It was only a simulation of a sce-
nario that police officers might find
themselves in on any given day out
on the beat. But when the character
in a grey hoodie pulled a handgun
from his rear waistline, it was enough
to raise Coleman’s blood pressure up
a few notches.

“You’re uncertain what’s about to
happen,” said Coleman, after going
through the scenario a second time. “I
was ready to shoot the guy for pulling
his wallet out, because I was so amped-

Video game P A12

MUELLERMURDERTRIAL
Hung jury
results in
mistrial

e A

Frederick Mueller mﬁm:am“ L.:;Sm courtroom mm_Eam.v\
after a mistrial was declared in his murder case.

Photo by Chris Dickey
Mueller released on bond
after inability to reach
verdict

Laura Anderson
Times Staff Writer

After three days of jury selection, 16 days of
testimony and three more days of deliberation, a
12-member jury failed to come to a consensus in
the case of Frederick Mueller.

In what was viewed by some as an anti-cli-
mactic finish to a marathon trial, Judge J. Steven
Patrick declared a mistrial after jurors reached an
impasse around noon this past Saturday.

Trial b A8

RTA exploring
air options

County, cattlemen join to fight ‘listing’

Legal agreement
offers ability to share
info, strategies

over ESA proposal

Will Shoemaker
Times Edftor

Gunnison County leaders and local
ranchers have formally combined
efforts to fight the proposed “list-
ing” of the Gunnison Sage-grouse.

The Gunnison County
Stockgrowers Association (GCSA)
and county officials signed a “joint

defense agreement” Tuesday, allow-
ing for the confidential sharing of
strategies and information.

Last month, the federal Fish and
Wildlife Service (FWS) announced
its long-awaited proposal to end,
once and for all, more than a
decade of regulatory uncertainty
over the bird. FWS is proposing
that the grouse be deemed “endan-
gered” — which would offer the
highest level of protection under
the Endangered Species Act.

That’s despite more than a decade
of work locally to avoid such a des-
ignation. FWS officials have said
that they recognize the Gunnison

Basin population of the bird is at
least stable. But it’s other, satel-
lite populations of the grouse that
they fear face the greatest threat of
extinction.

March 12 marks the end of a
60-day comment period on both
the proposed listing and proposed
designation of “critical habitat.” A
final determination is expected by
Sept. 30 of this year.

Deputy County Attorney Art
Trezise explained to the County
Commissioners this week that the
agreement with the stockgrowers

Sage grouse » A8

sans CBMR

Consultant to discuss
possibilities with United

Will Shoemaker
Times Editor

Gunnison Valley Rural Transportation
Authority (RTA) leaders are beginning to
explore the possibility of a local airline pro-
gram that in coming years may not include
Crested Butte Mountain Resort (CBMR) as a
partner. M

For years, the RTA and CBMR have joined
efforts to cover the cost of “guarantees” —
or payments made to airlines to compensate

RTA P A9
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Mueller

» from page A1

Mueller, 51, was on trial for
first-degree murder in the death
of his wife Leslie Mueller, who
was found dead in Cottonwood
Creek near the couple’s Lake City
home in May 2008. Investigators
didn’t believe Mueller’s version
of events — that his wife fell off
a 15-foot cliff above the creek,
landed on her head and shoul-
ders on a granite slab below and
was carried downstream through
a series of waterfalls and pools.

She was found face-down with
her head under a log and her feet
pointed upstream in a shallow
section of the creek. Forensic
pathologist Michael Benziger of
Montrose determined the cause
of death to be drowning.

Prosecutors spent the next
four years crafting their case,
and in February 2012, Mueller
was arrested at his business in
San Angelo, Texas. He was held
in the Gunnison County jail for
the next year, but was released
on a $150,000 bond on Saturday
following the mistrial announce-
ment — much to the relief of his
daughters, Amanda and Ariel,
who sat behind the defense table
throughout the course of the
trial and offered their comments
to the media as their father was
returned to the jail one final time
prior to his release.

“The circumstances (of his
release) are not ideal,” admit-
ted Ariel Mueller. “It could have
been better, but it could have
been a lot worse. We'll deal with
it together.”

As far as what this means for
the case, “it'll drive me crazy if
I try to speculate what they’re
going to do,” she said.

For now, Mueller is a free man
and has returned to his Texas
home after. agreeing to make bail
and surrender his passport until
a decision on how to proceed
has been made.

A date was established for
another trial, April 29, which
will occur in Montrose, should
prosecutors decide to centinue.
They have 90 days to retry. A sta-
tus hearing is scheduled for this
coming Tuesday at 2 p.m. at the
Gunnison County Courthouse,
which Mueller will be permitted

.qo a qusm of television _.muo:ma Frederick Z:m__mq s daughters
expressed their relief Saturday afternoon in the Gunnison County
Courthouse that they would soon be reuinited with their dad.

Photo by Chiis Dickey

to attend via telephone.

District Attorney Dan
Hotsenpiller admitted, as pro-
ceedings wrapped up early
Saturday afternoon, that he’s
“never been through these cir-
cumstances before.”

The jury indicated last
Thursday that they had come to
a standstill, but were instruct-
ed by the judge to try to come
to an agreement. Eleven of the
12 jurors agreed on a not-guilty
verdict, but one was not con-
vinced of Mueller’s innocence —
enough doubt to result in the
mistrial.

Though the case didn’t offer
the finality that some.had hoped
for, it’s likely that the major-
ity of the parties who spent the
last five weeks in court — from
jurors, law enforcement, family
and members of the press — are
ready to return to their lives.

Hinsdale County Deputy
Sheriff Andy Dozier, who spent
the trial’s five weeks policing
the door to the courtroom and
inspecting audience members’
belongings, said he’s excited to
get back to his life.

“Five weeks and change of
sitting — I'd rather be out and
about,” he said.

Grant Houston, owner and
publisher of the Lake City Silver
World, said that he too was ready
to return home, after basically
living at a motel and spending
four days a week in the court-
room. He pointed out that it’s

been a long time since any-
one was tried for a murder in
Hinsdale County. Despite his
long career as a reporter in Lake
City, Houston said this is the first
murder trial he’s covered.

“There’s been a vast amount of
interest,” said Houston. “People
can’t get enough.”

According to his research,
which consisted of interviewing
old-timers from Lake City, possi-
bly not since the notorious 1883
trial of Alferd Packer — who
wandered into Gunnison in April
1874 after cannibalizing his com-
panions near Slumgullion Pass
— has anyone been tried for a
murder alleged to have occurred
in or around Lake City.

Though Packer still lives infa-
mously in a chapter of Hinsdale
County history, Houston said he
doubts Mueller will maintain the
same notoriety. Yet, he pointed
out, many people in Lake City
are still yearning for the truth
behind Leslie Mueller’s death.

“People have really taken it
to heart. It wasn't just a fatality
that they're going to bat for,” he
said, adding that some individu-
als involved in the initial inves-
tigation in 2008 still have Leslie
Mueller’s photo on their desk,
a reminder, that — for them,
at least — justice is still being
sought.

(Laura Anderson can be reached
at 970.641.1414 or laura@gunni-
sontimes.com)

Sage grouse

» from page AL

tion, but nobody can be forced to disclose any
of the information that goes between us.”

“The county has shown a
would allow the two parties to “share informa- _O—.-m...nﬁq_.-.- effort on this mmm_._m‘

and so we felt comfortable

In other words, correspondence between
the two parties is protected by attorney-client

-privilege. Trezise said that this would both

allow GCSA’s legal counsel to provide strategic
direction, while allowing county legal staff to
work on more mundane legal matters, saving
the stockgrowers money in the end.

GCSA President Doug Washburn said that
the organization this past fall retained Denver-
based attorney Deborah Freeman, a specialist
in ESA legal issues.

“As you know, it’s been suggested that a lot
of the science behind this (listing proposal) is
not valid,” Trezise told the commissioners. “So
we're trying to pursue and determine what’s
good science and what isn’t, but (Freeman) has
the ability to say, ‘This is an argument that’s
worth making.”” .

Trezise said that the county is not currently
pursuing similar agreements with other local
Pparties.

Commissioner Paula Swenson noted that
GCSA is the county’s longest running partner
with respect to grouse-related matters.

“The county has shown a long-term effort on
this issue, and so we felt comfortable that we

that we weren’t compromising
our position by showing our
cards to the county.”

Doug Washburn
President, Gunnison County Stockgrowers
Association

weren’t compromising our position by showing
our cards to the county,” Washburn concurred
of the agreement.

Trezise clarified that the joint defense agree-
ment is not necessarily a precursor to litiga-
tion. Rather, it first offers the two parties an
opportunity to combine their efforts mzdbm
the 60-day comment period.

“Although we're certainly not ignoring the
fact that we may end up in court in order to be
heard,” he added.

(Will Shoemaker can be contacted at 970.641.1414
or editor@gunnisontimes.com)
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In wake of tragedy, Miller family pulls together
to keep century-old business afloat

Donavon Miller’s plans for life after the military changed the instant his father, Rick

died in a motorcycle accident last
October. The Gunnison native has returned home and is now managing the long-held family business, Miller Furniture.

TRADITION LIVES

Chris Dickey
Times Publisher

hough the circum-

stances are sorrowful,

something uplifting is

happening at Miller

Furniture Store in

Gunnison. One of the
deepest family traditions in the
history of this state is marching
on.

In the wake of his father’s tragic
death from a motorcycle accident
last October, Donavon Miller has
returned home to run the family
business.

Rick Miller was a pillar of
Gunnison. He was raised in both of
the long-held family businesses —
the furniture store and the funeral

home that was sold in 2000. He
was a fixture in town politics —
twice serving on city council, once
as its mayor. He played drums in a
rock and roll band and was one of
the strongest advocates for small
businesses in the community.

Thirty-one-year-old Donavon
seems inspired, not intimidated,
by the footsteps he is following.

“I'm trying to pick up where dad
left off,” he said recently, while.sit-
ting in the sprawling store, built
in 1948, that occupies the bulk of
a city block on Gunnison’s Main
Street.

The Millers trace back to the ear-
liest days of the Gunnison Valley,
in the 1880s. Donavon represents
the sixth generation working in
the family business, although he

didn’t have plans to. At least, not
yet.

He was months away from fin-
ishing‘four years of active duty
in the U.S. Marine Corps — with
tentative plans to either move to
Louisiana to be closer to two of his
three kids from a prior marriage, or
possibly check out Hawaii, where
he has acquaintances — when the
accident occurred. In an instant,
everything changed.

“It was like one switch went off
and another went on when this
happened,” explained CJ Miller,
Donavon’s grandfather.

Donavon indicated he’d like to
come back to Gunnison and, with
the help of Tracey Miller, Rick’s

Miller b A8

WSCU’s

Retention among
factors cited

Western State Colorado University
(WSCU) saw an increase in the
number of students attending class
this spring compared to last year’s
spring numbers. The positive enroll-
ment numbers come after WSCU
also saw an increase in students for

the fall 2012 semester.

WSCU’s enrollment at the begin-
ning of the spring 2013 semester
is up by 119 students over-spring
2012. One of the reasons for the
growth is that a higher percentage of
students were retained from fall to
the spring semester.

“This is the best retention we've
seen in years,” said WSCU President
Dr. Jay Helman. “We have been

spring enroliment jumps

working hard to develop an effec-
tive strategy for keeping students
engaged, and I believe programs like
our First Year Experience are work-
ing.” .

The First Year Experience pro-
gram was launched as a way to build
connections between new students
and their community while giving

Enroliment P> A6

MUELLERMURDERTRIAL

Mueller’s
fate now in
jury’s hands

Jury charged with finding.
guilt “beyond a reasonable
doubt”

Laura Anderson’
Tirnes Staff Writer

’

Prosecution and defense attorneys presented closing
statements to a packed court room in the trial of Texas
businessman Frederick Mueller yesterday, exactly a
year to the day after he was arrested on the charge of
first degree murder in the death of his wife, Dr. Leslie
Mueller.

Leslie Mueller was found drowned in Cottonwood
Creek near Lake City, where the couple owned a home,
on May 3, 2008.

District Attorney Dan Hotsenpiller presented state-
ments for the prosecution, while the three defense

Mueller ¥ A9

Groups mounting
fight of sage
grouse proposal

Taking unified approach to
sway federal officials

Times Staff Report

Local entities are beginning to circle the wagons
concerning a proposed “endangered” listing of the
Gunnison Sage-grouse — and that’s likely to mean
a unified attempt to sway federal regulators from
enacting their proposal.

h=SEN] FR TS Last month, the U.S. Fish
&“ and Wildlife Service (FWS)
It appears announced a long-awaited
we have plan to designate the bird
with a status that affords the

no other highest protection under
recourse the Endangered Species Act

(ESA), in an attempt to avoid
extinction. That’s despite
years of efforts locally to avoid
such an action.

than to
fight.”

Ken Coleman In accordance with the
Gunnison City proposal, FWS officials jour-
Manager neyed to Gunnison for a pub-

lic meeting Jan. 23, and the
visit also included discussions
with county and other local leaders.

Rancher Lee Spann expressed his disappoint-
ment in the public meeting to the Gunnison Sage-
grouse Strategic Committee on Tuesday, despite

Sage grouse P A9
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good community attendance.

“I thought the Fish and
Wildlife Service was lacking in
what they presented to the com-
munity,” he said. “People were
disenthused.”

“I share that,” added Sue Navy,
representative for High Country
Citizens’ Alliance (HCCA).

“There was an opportunity, and

it was missed, to really .m:miwﬁm
people’s concern, explain what
people are feeling, and put them
in a rational context instead of
having fear.”

March 12 marks the end of a
60-day comment period over the
proposal. A final determination.
on the listing is scheduled :to be
issued by Sept. 30.

Alongside the listing w_ms
FWS has also proposed the des-
ignation of what’s termed “critical
habitat.” It’s those lands in the
Gunnison Basin that local lead-
ers fear could be most impacted,
should the grouse become listed.

The Upper Gunnison River
Water Conservancy District
(UGRWCD) is eying at least
five small water projects in the

Gunnison Basin — all of which
are in critical habitat areas and
would be adversely affected by
FWS’ proposed rules.

“I certainly don’t want anyone
to get the idea that the livestock
implication is the only thing
here,” said UGRWCD board
member Ken Spann during a
meeting of the district’s Projects
Committee Jan. 25. He was refer-
ring to the potential water proj-
ects and other impacts as a result
of listing.

For that reason, the UGRWCD’s
Project Committee recommended
to the group’s larger board that the
district work closely with lead-
ers from Gunnison County, the
City of Gunnison, the Gunnison
County Stockgrowers Association
and other stakeholders, concern-
ing responses to FWS during the
60-day comment period.

Gunnison County Wildlife
Conservation Coordinator
Jim Cochran told the Projects
Committee that county leaders
are considering the expertise of

" outside consultants as a means

of countering FWS' proposal. He
said that an updated Population
Viability Assessment (PVA) may
show that the bird isn't likely to

become extinct in the foreseeable
future.

The City of Gunnison’s
Community Development
Director Steve Westbay told
UGRWCD leaders that the city
also is planning to piggy-back on
Gunnison County’s comments.
City Council in recent weeks
has directed Westbay and City
Manager Ken Coleman to take
the lead with respect to the ¢ity’s
direction.

Coleman said last week that
city leaders have received mixed
messages about what the pos-
sible listing could mean within
municipal boundaries, but most
recently indications from federal
regulators have not been inspir-
ing.

“We've been told by (FWS)
staff that undeveloped areas with-
in municipal boundaries would
be impacted by this listing,” he
said. “It appears we have no other
recourse than to fight.”

- To this point, however, not all
local groups have opposed a fed-
eral listing of the grouse.

HCCA Water Director Jennifer
Bock told UGRWCD leaders Jan.
25 that while the local environ-
mental group has supported an

Fish and Wildlife Service's Grand Junction office Supervisor Patty Gelatt,
left, speaks with Frank Kugel at the public meeting the federal agency
hosted in Gunnison Jan. 23.

ESA designation of the bird, they
also support the agricultural com-
munity and would be opposed
to outside intervention by other
environmental organizations.

If those organizations are
“making it tough for folks, we'd
oppose that,” she said.

The strategic commit-
tee addressed their strategy for

submitting comments at their.

Tuesday meeting. Agency offi-
cials expressed the need to limit
comments based on each entity’s
specific area of expertise in an

Photo .S\ Will Shoemaker

attempt to avoid duplicative com-
ments. They also discussed the
importance of providing accurate
facts and clarifying information
that may have been misinterpret-
ed by FWS and to provide any
new information that may be rel-
evant.

Westbay urged the commit-
tee not to succumb to political
pressures and remain united. “I
see the wedge being driven,” he
observed. “I see the need to com-
partmentalize, but 'm disturbed
by that fragmentation.”

Mueller
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attorneys tag-teamed their argu-
ments.

Hotsenpiller was only about
a sentence into his closing state-
ments before an objection was
called by the defense and attorneys
had a sidebar conversation with
the judge — an event that has been
very characteristic of this trial.

‘When he resumed, Hotsenpiller
recalled one of the prosecution’s
most important testimonies —
that of Andrea Zafares, an expert
in aquatic accidents and fatali-
ties, who said that a human being
would have had to have physically
placed Leslie Mueller’s body in the
position she was found under the
log. :

When she was -found,
Hotsenpiller pointed out, Leslie
Muellers clothing was intact, her
unzipped jacket still in place and
the vomit, which was a result of
her drowning, was still in her

hair. He recalled demonstrations

done with a mannequin, dressed
and weighted similarly to Leslie
Mueller, which at no point —
without being physically coaxed
— washed down the three water-
falls and successive streams
between where the victim fell into
the water and where the body was
recovered.

“Dr. Mueller was drowned -

in the area of the downed log,”
Hotsenpiller concluded. “This is
where she was murdered.”

Defense attorney Roger Sagal
rebutted her testimony, saying that
Zatares was “spoon fed” informa-
tion by the Colorado Bureau of
Investigations and the prosecu-
tion, and that she didn't even visit
the site of the alleged murder until
December 2012.

“She (Zafares)-came to the-con-
clusions that she came to without
doing a single stitch of indepen-
dent investigation,” said Sagal.

He also attempted to cast doubt
on the testimony and memory
of Justin Sparks, who made the
911 call after Frederick Mueller
appeared on his front porch saying
that his wife had died.

“Suspicion started when Jennifer
Sparks turned to her husband and
said, ‘Don’t trust this man.’” That
planted a seed in Justin Sparks
that never stopped. Doubt was
transferred to Sparks, to CBI, to
the prosecution,” Sagal said. “That
accident, and it was an accident,
changed both of their (Fred and
Leslie Mueller’s) lives forever.
In Fred’s case, it put him in that
defendant’s chair, fighting for his
life.”

Sparks said during his testimony
that he began to doubt Mueller’s
story when Mueller took him to
a different location than where he
claimed his wife was. Hotsenpiller
pointed out that Mueller claimed to
not know where his wife was when
he took Sparks to Cottonwood
Creek, yet he led first responder
Michael Golob right to the site of
where her body was recovered.

The defense claimed Mueller
made a mistake because he was
unfamiliar with the area and dis-
traught at the death of his wife.

“Fred’s not exactly clear what
happened, we know that,” admit-
ted defense atrorney Andres
Sanchez. ’ )

The defense also claimed that
Mueller only saw part of his wife’s
fall — her going off the cliff and
:her entering the water — and that

his mind “filled in the blanks” of

what happened between those two
moments.

“What he has in Em head is a
swan dive, and the only time he
would have seefr her was ‘at the
top and when she” was ‘in the
water,” said-defense mnoanw Mike
DeGeurin.

Yet the prosecution saw the dis-
crepancies in Mueller’s story nE_.
ferendy. "+ "

“Why does he report that she
fell on her head? Where’s her
head? Jammed under a log. If
there’s going to be injuries, where
would they be? On her head,” said
Hotsenpiller.

Defensg attorney Roger Sagal

“disputed the prosecution’s claims.

“It’s not a search for truth, its an
effort to confirm suspicion,” Sagal
said about the prosecution’s case.
“There’s not a single piece of credi-
ble evidence that Fred Mueller was
ever at that log.” :

Sanchez asked jurors to recall
the testimony of Allen Nelson,
whose dog Georgia followed the
scents of both Leslie and Frederick

Mueller. .

“What did the dog S: you?
They tracked Leslie’s scent. Hers
went to the last photo area, then
disappeared, ended at the cliff:
Freds went to the last photo area
and continued down the road,” he
said.

Hotsenpiller addressed. Mueller’s
possible motive. During’ testimo-
ny, prosecution witnesses recalled
that Frederick Mueller had con-
templated divorce but didn’t want
to put his kids through a divorce
and didn't want a woman dictating
when he ooﬂE mmm ‘his children.

“What was-said- after that

last photo? What was said by
Leslie,’ by the defendant?” pos-
ited Hotsenpiller. “Was it about
divorce? I don't knotv, but some-

 thing triggered En Bﬁzm m,E _mn._

to murder.” b

“The defense -wants woc to
have this view of people, that
they're either all good, or all bad.
... Common sense and life experi-

-ence tell you people are more com-

plicated than that,” he continued.
“Sometimes people kill someone
they like. We know people are
capable of doing things that they
never imagined they could do.”

Prosecutors took four years to
buiild their case. Mueller was arrest-
ed on the charge at his home in
San Angelo, Texas, on Feb. 6, 2012.
He’s been in the Gunnison County
Jail ever since and has remained in
custody over the course of the five-
week mrial.

The defendant’s family joined

ONLINE EXTRA

For more up-to-date
coverage of the
Mueller trial, including
information on the
verdict when it is
announced, visit
gunnisontimes.com.

him in thé court room — his
three children, his parents, his late
wile’s parents and his current wife,
Wendee Walker-Mueller.

- The deferisé- rested Monday
momming, Each side called a num-
ber of rebuttal witnésses in the day-
and-a-half that foltowed, including
a 3&85%& an orthopedic sur-
geon -and CBI- >m2= Jack Haynes,
who inyestigated the case.

- The case, based solely on
demonstrative and circumstan-
tial evidence, was given to the
jury early Wednesday afternoon.
They were instructed by Judge
J. Steven Patrick that there were
three outcomes for the case: guilty
of first-degree murder, guilty of
a lesser charge of second-degree
murder, or not guilty. As of press
time Wednesday, the jury had not
reached a verdict.

For day-to-day coverage of the
trial, visit www.gunnisontimes.
com, and read in-depth stories in
coming issues of the Times.

(Laura Anderson can be reached
at 970.641.1414 or laura@gunni-
sontimes.com)
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